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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15, 670 


JOHN F. ENGLISH, ET AL., 
Appellants, 
v. 
BOARD OF MONITORS, ET AL.., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The jurisdiction of the District Court was a retained jurisdiction 


under the Consent Decree of January 31, 1958 as construed by 


this Court in 


English v. Cunningham, 106 U.S. App. D.C. --, 269 F. 24517 (1959). Pur- 
suant to an order of the District Court entered on July 23, 1959, the Board 


of Monitors retained the law firm of Kirkland, Ellis, Hodson, 


Chaffetz and 


Masters. By an order entered on March 9, 1960 the District Court awarded 


fees to the said law firm in the amount of $18, 585. 43 (J. A. 29 


). The juris- 


diction of this Court to review the lower court's order awarding this fee is 
founded upon the act of June 25, 1948, c. 646, 62 Stat. 929, 28 U.S.C. 1291. 
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STATEMENT OF THE CASE 


The orde: appealed from is another appeal arising from compli- 
cated litigation with which this Court is familiar. The basic suit, begun 
with a complaint filed in September of 1957, was purportedly ended by a 
Consent Decree entered on January 31, 1958. Following modification and 
interpretation of the Consent Decree by the District Court, 174 F. Supp. 

764, this Court in English, et al. v. Cunningham, et al., 106 U. S. App. 
D. C. --, 269 F. 2d 517 (1959), modified, and affirmed as modified, the 
ruling of the District Court. 

Following this Court's opinion, the Board of Monitors, upon motion, 
was granted authority by the District Court to engage the services of the law 
firm of Kirkland, Ellis, Hodson, Chaffetz and Masters. (J.A. 24, No. 15, 339)L/ 
The order granting the authority to employ the law firm provided that the 
fees and expenses of the firm were to be submitted to, and approved by, 
both the Board of Monitors and the District Court. This Court, on Septem- 
ber 18, 1959, granted a stay of the District Court's order. After argument, 
the stay was vacated "to the extent and with the effect that the Board of 
Monitors may engage the professional services of said firm of lawyers to 
assist them in litigation prudently and reasonably deemed by the Board to 
be required in the performance of the duties of the Board. . .". The 
Order further required the Monitors to report “within 90 days" the status of the 
employment of the law firm, and of the estimated costs incurred in connection 
therewith, "the allowance of all such costs to be solely as the Courts shall 
ultimately approve. |. . Order of January 7, 1960, No. 15,339. 

Following that order the Board of Monitors, on January 29, 1960, 
sought approval from the District Court of the fees of the law firm for the 
period from July 23, 1959 until September 18; 1959, the seven-week period 


ef This case, by order dated May 5, 1960, was consolidated with the case of 
English v. Cunningham, No. 15,339. Certain references herein are to the 
Joint Appendix in that case. 


3 


before the stay went into effect. (J. A. 4). The plaintiffs, on February 4, 1960, 
joined in seeking approval of this fee and, over the objection of the defendants 
(J. A. 28), the District Court, on March 9, 1960, entered an order directing 
the defendants to pay the firm the sum of $18, 585. 43. Notice of appeal was 
filed on March 16, 1960 and a supersedeas bond in the amount of $21, 000 was 
approved by the District Court on March 23, 1960. 
In view of the pendency of English v. Cunningham, No. 15,339, and 


the requirement therein that the Board of Monitors submit, before final disposi- 
tion by this Court of that case, a report on the activities, functions, and costs 
of the law firm, appellants moved for consolidation of the two appeals. The 
motion was granted on May 5, 1960. 


. STATEMENT OF POINTS 


1. The District Court's order of March 9, 1960 approves the award 
of fees to the Board of Monitors’ law firm for matters which are not properly 
the concern of the Board of Monitors and for matters which, while properly the 
concern of the Board of Monitors, may not be properly delegated by the Board to 
the law firm. 

2. In view of the pendency of English v. Cunningham, No. 15,339, 
the District Court should have made no blanket approval of the fees of the law 
firm without awaiting an indication by this Court of what matters were properly 
within the purview of the Board of Monitors and of its counsel. 


SUMMARY OF ARGUMENT 


Basically, it is the contention of the appellants herein, as it was the 
thrust of their argument below, that there are certain matters in this complex 
of litigation which are not properly the concern of the Board of Monitors; not 
being of proper concern they are not items for which the defendants ought to be 
required to compensate counsel employed by the Board of Monitors. In addition, 
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there are certain matters which, while properly the concern of the Board, are 
not properly delegable to their counsel. Appellants submit that many of these 
improper matters are included in the bill submitted by the law firm and approved 
by the District Court. 
Although the bill in question may, for most purposes, be adequate 
under the itemization requirements of Rule 16 of the District Court rules, the 
bill does not indicate the amount of time devoted to each particular facet of the 
law firm's activity and, consequently, appellants are unable to separate 
specifically, and on an hour-by-hour basis, the matters which are here in dispute. 
This Court presently has the case of English v. Cunningham, No. 15, 339, 
under advisement and has not finally decided what authorization the Board of 
Monitors has, if indeed they have any, to employ the services of a law firm. 
Until such time, therefore, as this Court has laid out certain guide lines for the 
direction of the District Court in these matters, it would have been more proper 
for the District Court not to approve any fees. 


ARGUMENT 


THE DISTRICT COURT'S BLANKET APPROVAL 
OF THE BILL SUBMITTED BY THE LAW FIRM 
CONTAINS THE APPROVAL OF CERTAIN IM- 
PROPER MATTERS. 


 —— 


The District Court's order of July 23, 1959 authorized the Board of 
Monitors "to engage the services of said firm for such purposes aS may be 
reasonable and necessary in the conduct of their duties under saidConsent Order 
. . .", An appeal was taken to this Court and submitted in the case of English 
v. Cunningham, No. 15,339. In addition to the basic argument that there was 
no authority under the Consent Order by which the Monitors could engage 
counsel, appellants in that case also questioned the scope of the order there involved 
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and what use the Monitors would make of the firm. The appellants raised, 
moreover, the motion adopted by the Monitors on August 7, 1959, |directing 
the law firm 


"to examine any records, testimony, or 
evidence which the Select Committee on 
Improper Activities in the Labor Manage- 
ment (sic) Field may have which have or 
may have a bearing on the obligations 

and duties imposed on officers and other 
officials of the International Brotherhood 
of Teamsters and/or its local bodies by 
the provision of the Consent Order of 
January 31, 1958 as amended February 9, 
1959." (App. Br. 15,339, p. 13) 


It was also noted that the Chairman of the Board of Monitors had told the 
District Court that he intended to use the law firm for this purpose. He stated: 
". . .I think it is our duty to have this law firm go through with us the sixty- 
two volumes of testimony produced by the Senate Select Committed." Transcript 
of proceedings, July 21, 1959, p. 43. 
It was against this background that the Chairman during the course of 
oral argument before this Court offered to amend and limit the order of the Dis- 
trict Court and, in a memorandum subsequently filed with this Court on December 
21, 1959, the Chairman stated the "Board of Monitors' belief" that the order of 
the District Court could be properly amended to read as follows: 


"Ordered, that the petition be and the 
same is hereby granted and that the Board 
of Monitors is authorized to engage the 
services of said firm to represent the Board 
of Monitors in litigation which involves 
this Board, or individual members thereof, 
or the Consent Order of January 31,°1958, 
including investigation, preparation and 
utilization of authorized discovery pro- 
cedures as may be necessary by reason of 
such litigation. " 
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Faced with the broad authorization by the District Court, appellants’ 
objection thereto and the/Chairman's offer to limit the District Court's authoriza- 
tion, this Court, in its order of January 7, 1960, limited even further the proper 
function of the Board of Monitors’ law firm. It is in this context that fees for the 
law firm must be assessed. 

Although the bills submitted by the law firm, and incorporated in the 
motion of the Board of Monitors for an order directing payment of the bills, did 
bear a very complete itemization of the amount of time devoted by particular 
persons on particular days, as required by Rule 16 of the District Court rules, 
the breakdown thus provided is no assistance either to the appellants or to this 
Court in determining how much time was devoted to what the appellants consider 
to be improper activities and those for which the appellants ought not to be charged. 
It is, therefore, impossible to separate, on an hourly basis, the proper from 
the improper and it must be left to the District Court on remand, if that is the 
course selected by this Court, to require a more complete itemization and act 
accordingly. 

There are certain groups of matters, however, which recur frequently 
in the bills submitted by the law firm and which the appellants consider to be 
’ improper.. Our opposition in the District Court was directed primarily at the 
use of the law firm (1) to review the records of the Senate Select Committee, 

(2) to prepare, for the Board of Monitors, either recommendations to the 
defendants or reports to the District Court. With respect to the first, it was 
argued that the review of Senate Committee testimony, if that is a proper function 
of the Board of Monitors, a question about which there is still grave dispute, is a 
function of the Board itself, or its personal staff, for it is the Board members 
who must make any decision as to the validity of the evidence and the action, if 
any, which the defendants are to be asked to take as a result thereof... With 
respect to the second, it was urged that this too, was the functioniofthe Board 

of Monitors.. This Court indicated in the parent appeal that this was the manner 
in which the Monitors should function -- recommendation and report. This was 
a matter not delegable by the Monitors, for if they do not perform this function, 
what function can they have? 
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In addition to these two large areas of concern, there were other 
matters, revealed in the bills submitted by the law firm and madea part of 
the Joint Appendix herein, which the appellants consider to be improper. 
All of these matters have been considered in the abstract in the memorandum 
submitted by the appellants at the invitation of this Court in English v. Cunning- 
ham, No. 15,339, commenting upon the report of the Board of Monitors 
relative to the use of counsel. In this particular appeal, these matters are 
brought sharply into focus in that they involve, not an abstract question of 
what may or may not be proper, but a very real question of the matters for 
which compensation is sought. 
A. REVIEW OF SENATE SELECT COMMITTEE 
MATERIAL 
In both the brief and oral argument in English v. Cunningham, No. 
15,339, appellants urge the invalidity of the motion adopted by the| Board of 
Monitors on August 7, 1959, by which the law firm could be directed to examine 
any of the matters before the Senate Select Committee which could have a 
bearing on the obligations imposed upon the appellants. This Court's order 
of January 7, 1960, authorizing the Board of Monitors to utilize counsel 
. "jin litigation", would appear effectively to have eliminated the broad scale 


review of Senate Select Committee records which has been done in the past. 


A review of the bills tendered by the law firm reveals that on no less than 

30 (of 57) days of the period here in question, one of the associates or partners 

of the law firm devoted a certain period of his day to review of Senate Select 

Committee materials. Thus, on.July 29; August 3, 4, 5, 6, 7, 10, 11, 12, 13, 14, 

15, 17, 18, 19, 20, 21, 23, 24, 25, 26, 27, 28, 31; September 2,|7, 8, 9, 10 and 

11, personnel of the law firm were engaged in this type of activity. 
In the appellants’ brief in English v. Cunningham, No. 15,339, speaking 

of the adoption of the motion by the Board of Monitors authorizing the review of this 

Committee material, the appellants used the following language: 
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"The adoption of this motion, for all 
practical purposes, turns the Board of 
Monitors aside from an advisory role, the 
role created by the parties and recently 
affirmed by this Court, and transforms 

them into a 'three-man Grand Jury' seeking 
to ferret out past imperfections. This 

is a far cry from the Monitors" proper 

role under the Consent Order and bears 

no reasonable relation.to their advisory 
duties. In addition, it will completely 
transform the Board of Monitors into an 
active litigant on the side of the original 
plaintiffs. I already has placed the Board 

of Monitors in the position of re-opening 
many facets of the case which were concluded 
by the Consent Order and which are no longer 
in issue." (App. Br., No. 15,339, p. 15) 


Whatever salutary purpose the review of the Senate Select Committee material 
might possibly have in formulating recommendations for abstract corrective 
actions in futuro, it is clear from the manner in which this material was utilized 


that such corrective action was not the intention of the Board when undertaking 
this review. The materials ferreted out of the Senate Select Committee have 
been used, as is demonstrated from the bills here in question, to formulate 
recommendations to the defendants which would result, if carried out, in the 
expulsion from membership of persons thought by the Senate Committee, and the 
Board of Monitors, to have been engaged in the past (long before the adoption 
of the Consent Decree) in improper activities. Had the review of this material 
been for some constructive purpose, i.e., the preparation of bylaws or consti- 
tutional amendments, the review of this material might have been considered 
proper, but it is clear that the material was reviewed not for this ameliorative 
purpose but as the basis of some disciplinary action based on past impropriety. 
Utilizing the lawfirm for this review contains yet another built-in 
defect, one which merges, and will be discussed in connection, with Section B, 
infra. The review of this material has been used as the basis for recommendations 
by the Board of Monitors to the defendants and reports to the District Court. 
This is a Monitor function and not one which can properly be delegated by the 
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Board which, after all, must make any final decision, to a firm of retained 
counsel. . Even had the review been undertaken for the salutary purpose 
mentioned above, it would not have been proper for a review of that type to 
have been done by the law firm. All three Monitors at the time in question 
were lawyers. They had a large and capable staff of attorneys paid on a yearly, 
rather than hourly, basis. If any review of this material was to be undertaken, 
it should have been undertaken by the Monitors themselves or by their staff. 
Indeed, a substantial amount of the Monitor staff's time has been devoted to 
this activity. 
In addition, this review is not "litigation" within the meaning of the 
Court's order of January 7, 1960. 


B. | PREPARATION OF BOARD OF MONITORS 
RECOMMENDATIONS AND REPORTS 


The bill set forth in the joint appendix reveals other substantial 
periods of time spent in the preparation, by the law firm, of recommendations 
by the Board of Monitors to the defendants and reports by the Board of Monitors 
to the Court.. Thus, on August 3, 4, 6, 7, 8, 10, 11, 12, 18, 14, 15, 17, 26; 
and September 5, 9, 10, 11 and 14 there are clearly identifiable|items which 
indicate that the law firm was working on these matters. . More specifically 
set forth, it is.clear that the law firm actually drafted the recommendation or 
report. . Thus the following entries appear: 


August 6 Miller --. . . drafting 
recommendations re Sun 
Valley and Gross; 


Larroca --. . . preparation 
of recommendation re Provenzano 
(J. A. 18). 


Larroca -- drafting recom- 
mendation re Glimco; revision 
of recommendation re Provenzano 
(J. A. 14). 


Larroca --. . ..- preparation 
of draft Interim Report re 
noncompliance with Court orders 
re Local 808; preparation of 
Interim Report re noncompliance 
with Local 245 (J. A. 14). 


August 13 Miller -- revision of Interim 
| Report re Local 245. 


September 7 Miller -- preparation of draft 
| of Interim Report re Sun Valley 
transaction, etc. 


As can readily be noted there is a definite inter-relation between the 
review of Senate Select Committee material and the preparation of recommen- 
dations and reports for the Board of Monitors. There may, in some instance, 
be an overlapping. The dates set forth above, however, indicate those dates 
on which, if Senate Select Committee material was reviewed, it was Senate 
Committee material utilized in preparation for a recommendation or a report. 

By no stretch of the imagination can it properly be said that the 
Monitors can virtually abdicate their function to make recommendations to the 
defendants and reports to the Court by delegating this function to their retained 


law firm. Recommendations and Interim Reports are not litigation. Recommen~ 
dations to the defendants are exactly what the term implies. There is no 
requirement that the defendants should be burdened with additional expenses 

by having a law firm, paid by the hour, utilized to draft the recommendations. 2 
Nor does litigation ensue simply upon the rejection of a recommendation. At 


that point there is simple disagreement and disagreement is not litigation. 
The Board of Monitors, under this Court's opinion, is, under those circum- 


stances, authorized to report to the Court. No law firm is required for this 
purpose. The monitors, all of whom are lawyers, together with their staff, 
are capable of formulating a report and presenting it to the District Court. 


This, indeed, is their function. If they are able to delegate that function, they 
have very little reason for continued existence. 


x * *£ &£ * 

There are other areas, not specifically objected to in the pleadings 
in the District Court, but objected to in the course of the argument below 
(Transcript of Proceedings, March 7, 1960, pgs. 10-17) where the Monitors 
have utilized the services of a law firm in a manner which:the appellants 
consider to be improper. These areas will be considered herein. 


2/ The hourly rate for the firm varies from $15 to $35 per hour. JA. 24, 
No. 1553396 
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C. INTERVENTION 


During the period involved in this appeal,. the Board of| Monitors 
concerned itself with attempts by persons not parties to this litigation to 
intervene in the District Court as plaintiffs so that they could seek some 
right which, at least allegedly, was not being adequately protected by the 
nominal plaintiffs. The propriety of the Monitors involving themselves in 
intervention was raised before the Court in English v. Cunningham, No. 15,339 
(App. Br. 10-11, 19). The Board of Monitors was created by the Consent 
Order which was, essentially, a contractual arrangement between the plaintiffs 
and the defendants. Attempts to intervene as members of either class are 
matters which should properly be litigated by the members of the class involved. 
Such attempts are of no possible concern to the Board of Monitors, notwithstand- 
ing the fact that some attempts at intervention may be directed toward limiting 
the functions of the Board. The appellants consider it improper for the Board 
of Monitors, either themselves or through a retained law firm, to have partici- 
pated in intervention litigation. The bills submitted herewith reveal involve- 
ment by the law firm in intervention litigation on July 26, 27, 28, 29, 30, 31; 
August 3, 12, 18, 20, 21, 22, 23, 24, 25; September 2, 3. and 4, 


D. PARAGRAPH 14 LITIGATION 


Pursuant to paragraph 14 of the Consent Order, counsel fees for 
counsel for the plaintiffs were to be paid by the International Brotherhood of 
Teamsters. A fee in the amount of $210, 000 was awarded in July of 1958 
and an appeal was taken to this Court in International Brotherhood of Teamsters, 
etc, v. Dodd, et al. No. 14,733. Following this Court's opinion|in Cunningham 
v. English, et al., 106 U.S. App..D.C. --, 269 F. 2d 539 (1959), paragraph 14 
was suspended and the counsel fee thus. awarded was vacated and the case 
remanded to.the District Court with instructions to give notice of potential 


3/ The defendants (appellants herein) have thus far abstained from any 
active participation in efforts to intervene by prospective) parties 
plaintiff. 


3/ 
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payment to the class involved and a hearing if objections were forthcoming. 
Notice was given and two groups filed written objections. A hearing was held 
by the District Court in November of 1959. This matter involves solely coun- 
sel fees for counsel for the plaintiffs. Not even the defendants actively 
participated in the hearing ordered by the District Court.4/kt is inconceivable 
that the Board of Monitors could have had any proper interest in these pro- 
ceedings and yet, while they did not participate in the hearing, the bills 
submitted and approved reveal that on August 27 and 28 and September 2, 3, 
and 15 (J. A. 18, 20, 24) the Board of Monitors’ law firm devoted some part 


of their time to these matters. 


E. PROCEEDINGS AGAINST INDIVIDUAL 
MONITORS 


he 


During the course of the Monitorship to date it has, unfortunately, 
been necessary for various parties to proceed against and attempt to remove 
certain members of the Board of Monitors. The attempt has been based, in 
each instance, ona charge that the particular Monitor involved was in a conflict 
of interest situation.. During the period here in question, an attempt was made . 
by one of the plaintiffs to cause the removal of Monitors O' Donoghue and Smith. 
The record reveals that the law firm devoted a substantial period of time to 
their defense. Thus, on September 3, 5, 8, 15, 16 and 17 (J.A. 20-21, 25-26), 4 
the law firm was involved in this activity. Notwithstanding the fact that the 
motion to remove the particular Monitors failed in this instance, appellants 
submit that it is not proper to use counsel for the Board of Monitors in the defensq 


of individual members. 


4/ Counsel for the defendants was present in Court during the hearing but 
took no position on whether paragraph 14 should be reinstated. As a 

result of this hearing, paragraph 14 was reinstated. The fee was rem 
awarded. Presently under submission to this Court are gix cases involving 
the reinstatement of paragraph 14 and the reaward of the fee. San Soucie ,*% 
et al. ve Schmidt, et al., Nos. 15,506 and 15,569; Coar, et al. v. Cunning 
ham, et alo, Nos. 15,529 and 15,5303 Coar, et ale ve schmidt, et ale, No. 
15,5103 International Brotherhood of Teamsters, etc. Ve Schmidt, et ales 
Noe 15,5 Ze 
This Court recently affirmed the refusal of the District Court to remove 


Monitors O'Donoghue and Smith. Cunningham v.‘0'Dono hue, et ale, Now 
15,483, Westenberg,» et ale ve English, et ale, No. 15,404, April 14, 1960. 
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II THE DISTRICT COURT SHOULD NOT HAVE 
AWARDED A FEE WITHOUT A DECISION IN 
ENGLISH v. CUNNINGHAM, NO. 15, 339 
The District Court, when faced with the request by the Board of 
Monitors to approve the bill here in question, had three alternatives... The 
court could, as it finally did, approve the bill in its entirety. .On the other 
hand, the court could have approved only so much of the bill as was clearly 
within the language of this Court's order of January 7, 1960. Finally the 
court could have withheld approval of any fees until such time as this Court 
finally decided English v. Cunningham, No.. 15,339, and laid down certain 
guide lines for the District Court to follow. Transcript of proceedings, March 
17, 1960, p. 19-22. 
. By approving the bill in full, and ordering payment thereof, the 
District Court placed the defendants in a most disadvantageous position. if 
this Court finally determines either that the Monitors had no right to engage 
the services of a law firm or that the use to which the Board of Monitors 
might put the firm is limited. In the context of this Court's order of January 
. 7, 1960, it appears that there are certain proscribed limits beyond which 
neither the Board of Monitors nor its law firm may properly participate in 
this litigation. Many of the items here brought into question fall within that 


proscription and should not have. been approved by the District Court prior. to 
a final decision by this Court. : 


Ill THE INCREASED COST OF THE MONITORSHIP 
RESULTING FROM THE LAW FIRM CANNOT BE 
JUSTIFIED 


a a 


In the particular bill here in question, the law firm has sought 
compensation at a rate approaching $2,500 a week.. In seeking to. justify this 
large expenditure, the Chairman of the Board told the District Court: 


The reason this bill is $18, 000 during 

the first three:(sic) months of the law 
firm's participation is the fact that 

they have spent a great deal of time in 
becoming acquainted with the various 
pieces of litigation that were before 

this Court and the Court of Appeals 

that were turned over to them." Transcript 
of proceedings, March 7, 1960, p. 25. 
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Yet, the Chairman's explanation is belied by the report submitted by the 
Board of Monitors to this Court in lish v. Cunningham, No. 15,339, which 
‘reveals a current charge still in excess of $2,000 a week, or a rate greater 
than $100,000 a year.’ This particular appeal reveals in. concrete terms what 
it was possible to show only in the abstract in English v. Cunningham, No. 
15,339. One reason for the expanding cost of the Board of Monitors’ is 
revealed herein, in the matters clearly outside the scope of proper monitorial 
functions which the Board has turned over to the law firm. 

In addition, the report issued by the Board of Monitors in English v. 
Cunningham, No. 15,339, reveals that they intend to seek approval by the Dis- 
trict Court of a $17,000 bill for work performed by the law firm between 
September 19, 1959 and January 7, 1960, a period during which the authority 
for the employment of the law firm had been stayed by this Court. The 
; Monitors have apparently approved this bill notwithstanding the Chairman's 
representation in the District Court that the law firm worked during that 
period "with the knowledge that they would not be paid". Transcript of Proceed- 
ings, March 7, 1960, p. 5 

This. Court has shown itself to be acutely aware of the injunction of Mr. 
Justice Frankfurter with respect to fees and expenditures. lish v. Cunning- 
ham, 4 L. Ed. 2d 42 (1959).. Here presented in its most concrete form is an 
_example of why such an admonition was necessary. 


CONCLUSION 


For the reasons set forth herein, appellants respectfully submit that 
the order approving counsel fees for the period involved must be vacated and the 
matter remanded to the District Court, under proper instructions, for a determi- 
nation of the periods of time involved in improper activities and a new award if 
permitted by the final disposition by this Court of English v. Cunningham, No. 

15, 339. 
| _ EDWARD BENNETT WILLIAMS 
. | RAYMOND W. BERGAN 
CP COUNSEE | HAROLD UNGAR 


DAVID PREVIANT | 1000 Hill Building 
511 Warner Theatre Building . Washington 6, D. C. 


Milwaukee, Wisconsin Counsel for Appellants. 


JOINT .. APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15, 670 


JOHN F. ENGLISH, ET AL., 
Plaintiffs, 
v. 
BOARD OF MONITORS, ET AL., 
Defendants. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


JOINT APPENDIX 


3 


Memorandum of defts in. response to 
request of law firm of Board of 
Monitors for approval of fees; 

c/m, 2/10/60. 


* * * * * 


Separate statement of Monitor 
Maher to request for approval 
of fees and for order directing 
payment; c/m, 3/4/60. 


Order approving fee of Kirkland, 
Ellis, Hodson, Chaffetz and Masters 
and directing defts to pay $18, 585. 43 
to said firm. 


* * * * * 


Notice of appeals by defts; deposit 

by Bergan, $5.00; copies to Herbert 

J. Miller, Jr.; Kirkland, Ellis, 
Hodson, Chaffetz and Masters; Godfrey 
P. Schmidt; J. Benjamin Simmons; 


cd * * * * 


Supersedeas undertaking on appeal 

of deft 13 with United Pacific Insurance 
Company in the sum of twenty-one thousand 
dollars ($21, 000. 00) approved and 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15, 670 


JOHN F. ENGLISH, ET AL., 
Plaintiffs, 
Vv. 
BOARD OF MONITORS, ET AL. , 
Defendants. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


JOINT APPENDIX 
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PERTINENT DOCKET ENTRIES 


Order granting petition of Board 

of Monitors to engage the services 

of the law firm of Kirkland, Ellis, 
Hodson, Chaffetz & Masters and 

that expenses of such firm be paid 

by the International Brotherhood of 
Teamsters once a month after approval 
by said Board and by the court. 


* * * * * 


Appearance of Kirkland, Ellis, 
Hodson, Chaffetz and Masters as 
counsel for the Board of Monitors. 


* * * x * 


Certified copy of order of U.S. C. A. 
that the stay entered on Sep. 18, 
1959 of the order of the District 
Court of July 23, 1959 is vacated 
to the extent and with the effect 

that the Board of Monitors may 
engage the professional services of 
said law firm with requirement 

that Board of Monitors shall within 
90 days file with Dist. Court and this 
Court. (See order for details) 


* * * * * 
Request of Board of Monitors for 
approval of fees and for order 
directing payment; P&A; Exhibit 
A; c/m, 2/1/60; M.C. 2/1/60. 


* * * * * 
Request of pltfs except John 


Cunningham for approval of fees 
and for order directing payment. 


* * * * * 
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Memorandum of defts in response to 
request of law firm of Board of 
Monitors for approval of fees; 

c/m, 2/10/60. 


* * * * * 


Separate statement of Monitor 
Maher to request for approval 
of fees and for order directing 
payment; c/m, 3/4/60. 


Order approving fee of Kirkland, 
Ellis, Hodson, Chaffetz and Masters 
and directing defts to pay $18, 585. 43 
to said firm. 


* * * * * 


Notice of appeals by defts; deposit 

by Bergan, $5.00; copies to Herbert 

J. Miller, Jr.; Kirkland, Ellis, 
Hodson, Chaffetz and Masters; Godfrey 
P. Schmidt; J. Benjamin Simmons; 


* * * * * 


Supersedeas undertaking on appeal 

of deft 13 with United Pacific Insurance 
Company in the sum of twenty-one thousand 
dollars ($21, 000. 00) approved and 
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REQUEST FOR APPROVAL OF FEES 
AND FOR ORDER DIRECTING PAYMENT 


Pursuant to the order of this Court entered on July 23, 1959, the 
Board of Monitors hereby submits for the court's approval the attached 
statement (Exhibit A) of fees and out of poeket costs for legal services 
rendered on behalf of the Board by the firm of Kirkland, Ellis, Hodson, 
Chaffetz and Masters during the period July 23, 1959 to September 18, 1959. 
The Board has considered and approved that attached statement on January 20, 
1960. 

WHEREFORE the Board of Monitors requests an Order to be 
entered reflecting the court's approval of said statement and directing the 
defendants to effect payment thereof and such other relief as may be just 
and equitable in the premises. 

Respectfully submitted, 
/s/ Herbert J. Miller, Jr. 


/s/ Raymond G.. Larroca 
of 
Kirkland, Ellis, Hodson, Chaffetz 
& Masters 
800 World Center Building 
Washington 6, D. C. 


Attorneys for the Board of Monitors 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF REQUEST FOR APPROVAL OF FEES 
AND FOR ORDER DIRECTING PAYMENT _ 


Order of the United States District Court for the District of Columbia, 
entered July 23, 1959, in Cunningham v. English, CA-2361-57. 
Respectfully submitted, 
/s/ Herbert J. Miller, Jr. 
/s/ Raymond G. Larroca 
January 29, 1960. z 


EXHIBIT A 


KIRKLAND, ELLIS, HODSON, CHAFFETZ & MASTERS 
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LAW OFFICES 
OF 


WORLD CENTER BUILDING - 16th AND K STREETS, NORTHWEST 


The Board of Monitors 


Tower Building 
1401 K Street, N. W. 
Washington 5, D.. C. 


Attention: John J. Cassidy, Esq. 


Gentlemen: 


WASHINGTON 6, D. C. 


January 12, 1960 


Enclosed please find our statement for legal services rendered 
during the period July 23, 1959 through September 18, 1959, together with 


out of pocket expenses. 


The accompanying memoranda constitute a detailed explanation of 
the nature of these services, together with the number of hours spent each 
day by partners (P) and associates (A) of this firm. At the end of each 
billing period, the hourly totals of work performed by partners and associates 


are multiplied by the applicable rates approved by the district court 
date, no work has been performed at the maximum rate. 


Sincerely, 
KIRKLAND, ELLIS, HODSON, CHAFFETZ & 


By /s/ Herbert J. Miller, Jr. 


.- To this 


MASTERS 


Board of Monitors 
Tower Building 
1401 K Street, N. W. 
Washington, D. C. 
Attention: John J. Cassidy, Esq. 
TO KIRKLAND, ELLIS, HODSON, CHAFFETZ 
& MASTERS, DR. 
World Center Building - 16th & K Sts., N. W. 
Washington 6, D. C. 


IN THE MATTER OF 
Legal services and costs, July 23 - 31, 1959 $2, 450. 12 
Legal services and costs, August 1 - 31, 1959 9, 550. 01 
Legal services and costs, September 1 - 18, 1959 6, 585. 30 
$18, 585. 43 
See attached memoranda 


Initialled M. F. D. Initialled C. L. S. 


Board of Monitors July 31, 1959 
Tower Building 
1401 K Street, N. W. 
. Washington, D.. C. 
Attention: Mr. John J. Cassidy 


TO KIRKLAND, ELLIS, HODSON, CHAFFETZ & 
MASTERS, DR. 
World Center Building - 16th & K Sts., N. W. 
Washington 6, D. C. 


In the matter of 


Legal services rendered Time: 
P 
1/23 Miller - consideration and analysis of materials 
re Supreme Court argument on application for stay; 
conf. Mr. O'Donoghue re same; conf. Messrs. Bartosic 
and Cassidy re administration of litigation and other files. 


Larroca-consideration and analysis of Findings of 
Fact and Conclusion of Law in.CA-2361-57; general familiar 
ization with case history. 


Miller-research re modification of court orders 
by stipulation; attendance at Monitor meeting; drafting 
proposed stipulation re Sec. 1(e) of Court of Appeals 
judgment; to District Court to inform Judge Letts re 
proposed stipulation; conf. Mr. Cassidy re opinion of 
Court of Appeals. 


Miller-conf. Mr. Cassidy and Mr. Larroca re 
status of various cases; consideration of research 
requirements and conf. Mr. O'Donoghue re same. 

Larroca-research re general background of 
litigation. 


Miller-consideration and analysis of Coar and 
McKernan .intervention cases; draft of opposition thereto; 
review of litigation files; tel. conf. Mr. Cassidy re above. 


Time: 


1-1/2 


Miller-consideration re Coar and McKernan intervention 
cases; conf. Mr. O'Donoghue re same; preparation of stipulation 


for extension of time; tel. confs. Messrs. Cassidy and 

Mandelbaum re above; research re discovery procedures. 
Patterson-review of appellate briefs in No. 14, 983. 
Heisman-research re intervention under F. R. C. P. 


Hours 


2-1/2 
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Miller-research re monitors' discovery powers; tel. 

conf. Mr. Cassidy re. Sec. 1(e) stipulation and Judge Letts' 

order. 
Larroca-entered appearance of firm as counsel; at 

District Court re Coar andDistinti intervention matters and 

filing of Sec. 1(e) stipulation. 4-1/2 1-1/2 
Miller-conf. Mr. Heisman re intervention matters; 

conf. Mr. Cassidy re Select Committee transcripts; 

consideration and analysis re Court of Appeals opinion; 


research monitorial discovery powers; consideration of 


various pleadings in District Court and Supreme Court; tel. 
conf. Mr. O'Donoghue reabove; draft of opposition to Coar 
in Supreme Court amicus petition. 
Larroca-research re F. R. C. P. 23 and 24 for Coar 
and Distinti intervention; research re def. motion to stay 
_ District Court order re law firm; research re stays and 
construction of consent decrees. 
Heisman-analysis of current litigation; research for 
opposition to Coar et al. intervention. 
Miller-preparation of draft reply to Coar et al. 
petition to appear as amicus in Supreme Court; revision of 
same; conf. Messrs. O'Donoghue and Cassidy re prospective 
monitorial activity; conf. Mr. Heisman re opposition to Coar 
et al. in District Court; tel. conf. Mr. Cassidy re Cunningham 
Supreme Court motion; conf. Mr. Larroca re motion to stay 
order re law firm; research re status of amici curiae. 
Larroca-research re preparation of memo of points and 
authorities opposing motion for stay of order re law firm. 
Heisman-research and preparation of opposition to Coar 
et al. intervention. 7-1/2 20-1/2 ~ 
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Miller-conf. Mr. Smith re allegations in Coar et al. 
petition to intervene in District Court; consideration and 


analysis of opposition to same; conf. Mr. Heisman and Mr. 


Larroca re same; research re reply to def. Supplemental 
Memorandum; conf. Messrs. Cohen and Mandelbaum re 
same; conf. Mr. Cassidy re pending litigation; revision 
of opposition to Coar amicus petition in Supreme Court. 

Larroca-~preparation of draft of opposition to motion 
to stay order re law firm; research re construction and 
modification of consent decree; tel. confs. Messrs. 
Cassidy and Cohen re pleading matters. 

Heisman -research re Coar et al. intervention; 
research re opposition to stay of order re law firm. 


Partners 52-1/4 hours at $30.00 per hour....... Seeeea 


Associates 58 hours at $15.00 per hour.... 


photocopies 9.15 
1d. tel. calls 


7-1/2 11-1/2 


52-1/4 58 


$1, 567. 50 
870. 00 


12. 62 


———$<$ —  ——————____—_— 


$2, 450. 12 


Board of Monitors August 31, 1959 
Tower Building 

1401 K Street, N. W. 

Washirgton, D. C. 

Attention: Mr. John J. Cassidy 


TO KIRKLAND, ELLIS, HODSON, CHAFFETZ & 
MASTERS, DR. 
World Center Building - 16th & K Sts., N. W. 
Washington 6, D. C. 
IN THE MATTER OF 
Legal services rendered Time: 
8/1 Miller-conf. Messrs. Cassidy and O'Donoghue re 
pending litiation; conf. Mr. Larroca re opposition to , 
stay order re law firm; review of pleading files. 
Larroca-research re opposition to defendants’ motion 
to stay order re law firm. 
Larroca-research re preparation of opposition to 
motion to stay order re law firm. 
Heisman-~general research re construction of consent 
decrees. 
Miller-review of opposition to Coar et al. in Supreme 
Court; conf. Mr. Heisman re opposition to Coar et al. .in 
District Court; conf. with Select Committee staff at Capitol; 
review of material re Sun Valley transactions; conf. 
Messrs. O'Donoghue, Cassidy and. Larroca re pending litigation; 
review of pleading files; tel. conf. Mr. Cassidy re above. 
Larroca-conf. Messrs. Salinger and Sheridan of 
Select Committee staff; consideration of Test Fleet matter 
testimony; tel. conf. Messrs. Cassidy and Cohen re same. 


Heisman-work on draft of opposition to motion to stay 


order re law firm; completed and filed opposition to interven- 
tion by Coar et al. q 
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Miller -consideration and analysis of hearings re 
Sun Valley project; same re opinion of Justice Frankfurter 


on denial of stay; revision of opposition to motion for stay 
of order re law firm; tel. conf. Mr. Schmidt; tel. conf. 
Mr. Cassidy; tel. conf. Mr. Mandelbaum; conf. Mr. 
Larroca re draft of opposition to stay of order re law firm. 

Larroca-preparation of draft of opposition to stay 
of order re law firm; consideration and analysis of Test 
Fleet testimony; same re opinion of Justice Frankfurter 
re stay; tel. conf. Mr. Cassidy. 

Heisman-work on opposition to stay of order re 
law firm. 

Miller-conf. Mr. Larroca and Mr. Heisman re 
revision of opposition to stay of order re law firm; 
research re F.R.C. P. 23 and 24; preparation of draft 
of order re Brennan; revision of same; conf. Mr. Bellino 
at Senate Office Building. 

Larroca-research and tel. conf. clerk of District 
Court re mandate of Court of Appeals in No. 14, 983; 
preparation of Cassidy affidavit; conf. Mr. Cassidy and 
tel. conf. Mr. Bartosic re affidavit; research re scope 
of reference in equity; tel. conf. Mr. Bergan's office. 

Heisman-work on opposition to stay of order re 
law firm. 

Miller-revision of order re Brennan; study of 
record re Sun Valley transaction; tel. conf. Mr. Schmidt; 
conf. Messrs. O'Donoghue, Smith, Cassidy and Larroca; 
preparation of draft recommendations re Sun Valley; 
conf. Mr. Cassidy at Board of Monitors re recommendation. 

Patterson-conf. Mr. Miller re proceedings relating to 
union officials. 


-1/2 


1-3/4 


15-1/2 


16-1/2 
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Larroca-consideration and analysis of Test Fleet 
testimony; tel. confs. Mr. Bergan; submission of order re 
Brennan to counsel for defendants. 

Heisman-finalized opposition of stay of order re law 
firm; research in area of standing re interventions; amicus 
etc. ; analysis of Glimco material. 

Miller-conf. Mr. Heisman.and Mr. Smith re 
Glimco; consideration of evidence re Gross; tel. conf. 

Mr. Mandelbaum; submission of order re Brennan for 
signature at District Court; tel. confs. Mr. Bergan; 
conf. Messrs. Smith and Kennedy re New York situation; 
drafting and revision motions re Gross and Glimco; tel. 
conf. Mr. Schmidt; conf. Mr. Larroca re procedure 

for Tuesday meeting. 

Larroca-preparation of anaylsis of testimony re 
Test Fleet; conf. Mr. Mandelbaum re Mr. Provenzano; 
consideration of testimony re same. 

Heisman-analysis of Glimco material; conf.. members 
of Monitor staff; drafting of. motion and recommendation 
re above. 7-1/2 

Miller-revision of motions re Gross; preparation 
of digest of evidence re same; revision of motion re 
Glimco and Sun Valley transaction; conf. Mr. Cassidy 
re above. 

Larroca-consideration of International Constitution 
and Consent Decree re Provenzano activities; research re 
law of trustees and fiduciaries. 

Miller-consideration of materials re Local 245. 


17-1/2 
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Miller-review of motions re Sun Valley, Glimco, 
Gross and Provenzano and drafting recommendations re 
Sun Valley and Gross; conf. Messrs. O'Donoghue and 
Cassidy re above motions and recommendations; 
consideration of opinion in U. S. v. Smith and Boling; 
conf. Mr. Cohen re Glimco analysis; conf. Board of 
Monitors re disappearance of Local 245 records and 
refusal by Locals 295 and 808 to permit audit; conf. 

Mr. Larroca re same. 

Larroca-conf. Mr. Mandelbaum re testimony relative 
to Local 560 and Mr. Provenzano; draft of motion re 
Provenzano; analysis and preparation of recommendation re 
Provenzano in light of provisions of Consent Decree and 
International Constitution; research re criminal and civil 
contempt and other legal remedies re disappearance of 
Local 245's financial records. 

Heisman-analysis of International Constitution and. 
preparation of digest; research re issue of standing. 8-3/4 19-1/2 

Miller-research re possible contempt charges; 
consideration of materials re Local 245; drafting of 
petition requesting discovery powers in Local 245 
record matter; two tel. confs. Mr. Clarke in St. Louis 
re Local 245; review of Glimco charges; tel. conf. Mr. 
Cassidy; tel. conf. Mr. O'Donoghue; conf. Mr. Cutler 
re record keeping requirements of Sec. 501 organizations; 
participation in conference between Messrs. Hoffa et al. 
and Board of Monitors. 

Cutler-consideration of materials re Local 245; tel. — 
conf. Mr. Steels at IRS re labor organization bookkeeping and 
reporting requirements. 
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Larroca-drafting recommendation re Glimco; revision 
of recommendation re Provenzano; tel. conf. Mr. Mandelbaum 
re same; research re preservation of evidence; conf. Messrs. 
Hoffa et al. and Board of Monitors. 

Heisman-research re standing of Board of Monitors in 
appellate courts. 9-1/2 19-1/2 

Miller-conf. Messrs. O'Donoghue and Smith re election 
rules and re Hoffa conf.; conf. Mr. Kennedy re Local 448; 
conf. Mr. Cassidy re Sun Valley; tel. conf. Messrs. Clarke 
and O'Donoghue re Local 245; conf. Mr. Heisman re inter- 
vention matters. 

Larroca-revision of materials re Glimco and Proven- 
zano in light of Hoffa conf. ; preparation of draft Interim 
Report re non-compliance with court orders re Local 808; 
preparation of Interim Report re non-compliance of Local. 
245; general research re litigation posture of Board of —. 
Monitors; tel.. confs. Mr. Cassidy re same. 

Heisman-preparation of case briefs for Mr. O'Donoghue 
in oral argument on motion to stay order re law firm; 
research re problem of standing. 7-1/2 16 

Miller-revision of Interim Report re Local 245; at 
hearing on motion to stay order re law firm; conf. at Board 
of Monitors re Interim Report and compliance with Court of 
Appeals judgment re Local 107.. Consideration of order 
denying stay of order re law firm; tel. conf. Mr. Cassidy re 
Sun Valley transaction; conf. Mr. Larroca re San Soucie 
appeal. 

Larroca-finalization of Interim Report re Local 245; 
preparation of alternative relief provisions re Glimco and 
Provenzano; preparation of order re denial of stay of order 
re law firm; tel.. conf. Mr. Bergan re same; tel. conf. Mr. 
Rolnick re Cunningham; tel. confs. Messrs. Cassidy, Cohen 
and Smith; review of San Soucie file; filing of Interim Report 
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at District Court; tel. conf. District Court re Cunningham 
representation. 

Heisman-research re standing matter; research re 
preparation of brief opposing intervention. 

Miller-tel. conf. Messrs. O'Donoghue and Cassidy re 
Local 245 matter.. Two 1.d. tel. confs. Mr. Clarke re same} 
conf. Mr. Cassidy re Monitors' fees. Consideration and 
analysis of Sun Valley transaction testimony; tel. confs. 
Messrs. O'Donoghue and Herz re Local 245 matter; conf. Mr. 
Larroca re hearing on Interim Report. 

Larroca-conf. with Monitor staff re order denying stay 
of order re law firm; submission of order to Judge Hart; conf. 
Messrs. Smith and Cassidy re hearing on Interim Report; 
conf. Mr. Cassidy re administrative matters. 

Heisman-research re preparation of brief opposing 
intervention. 

Miller-tel. conf. Mr.. Cassidy re Glimco charges; 
consideration of San Soucie pleadings; consideration of 
testimony re Gross. 

Larroca-consideration of pleadings and correspondence 
in San Soucie case; research re possible Monitor participa- 
tion. 

Heisman-research re preparation of brief opposing 
intervention. 

Miller-consideration and analysis of Sun Valley trans- 
action testimony; tel. confs. Mr. Cassidy re Hoffa corres- 
pondence; consideration of testimony re Gross; tel. conf. 
Mr. Welch. 


5-3/4 16-1/4 


14-1/2 
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Miller-consideration and analysis of testimony re 
Mr. Marks; conf. Mr. Smith re Glimco, Provenzano and 
Gross; preparation of Chronology re Marks transactions. 
Larroca-consideration of appellants’ brief in No. 
15, 236; research re intervention re appeal No. 15, 236; 
conf. Mr. Heisman're same; conf. Mr. Cassidy re fund 
for intervenors. 
Heisman-research re preparation of brief opposing 
intervention in No. 15, 236. 5-1/2 
Miller-consideration of testimony re Marks and purchase 
of Fruehauf tonds; at Senate Office Bldg. re Gross, Sun 
Valley and Marks matters; two tel. confs. Mr. Cassidy; 
review of evidence re Trescaro. 


Larroca-research re preparation of brief opposing 
intervention; conf. Mr. Heisman re same, conf. Mr. Miller 


re same; research re Test Fleet; research re appeal of 
order re law firm. 

Heisman-research re preparation of brief opposing 
intervention appeal. 

Miller-conf. ‘Messrs. Smith and Martocci re applica- 
tion of consent decree; review of evidence re loans; conf. 
Messrs. Smith, Cassidy re special counsel re Brennan and 
proposed Hoffa meeting; confs. Messrs. Larroca and 
Heisman re preparation of brief opposing intervention. 

Larroca-research re preparation of brief opposing 
intervention; consideration of Test Fleet materials at 
- Select Committee; conf. Mr. Sheridan re same; analysis 
of reviewed materials. 

Heisman-research re preparation of brief opposing 
intervention. 
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Miller-three tel. confs. Mr. Cassidy; consideration 
and analysis of testimony re loans and proposed loans by 
Teamster pension funds and locals; conf. Mr. Heisman re 
intervention case appeal; tel. conf. Mr. O'Donoghue re 
Monitors' meetings and rules. 

Larroca-consideration of Test Fleet matter; research 
re intervention; conf. Mr. Heisman re same. 

Heisman-drafting appellate brief re intervention; 
research re same. 

Larroca-consideration of Test Fleet materials; draft 
of report re same. 

Heisman-research and draft of appellate brief re 
intervention. 

Heisman-research and draft of appellate brief re 
intervention. 

Miller-two tel. confs. Mr. Cohen re Local 245; tel. 
conf. Mr. Cassidy re Brennan; tel. conf. Mr.. Bergan; tel. 
conf. Mr. Sheridan; review of testimony re Marks loan and 
Union Land Co.; conf. Mr. Larroca re law firm order and 
pending litigation. 

Larroca-research re intervention; tel. conf. Mr. 
Sheridan; tel. conf. Mr. Cohen; consideration of Brennan 
material; finalized Test Fleet Digest; tel. conf. Mr. Heis- 
man re intervention matters; tel. conf. Mr. Cohen. 

Heisman-drafting of appellate brief re intervention. 

Miller-two tel. confs. Mr. Cassidy re Brennan 
counsel and Gibbons report; tel. conf. Mr. Smith re 
Brennan counsel; research re duties of fiduciaries; consi- 
deration of stipulation proposed by Mr. Bergan; considera- 
tion of record re Union Land Co.; conf. Messrs. Larroca 
and Heisman re intervention brief. 


14-1/2 
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Larroca-consideration of administrative prospectus; 
consideration of testimony re Brennan; tel. conf. Mr. 
Sheridan. 

Heisman-drafting of appellate brief re intervention. 

Miller-tel. conf. Mr. Cassidy re Local 245 and Local 
100; conf. Mr. Sheridan; tel. conf. Mr. Schmidt re stipula- 
tion; tel. conf. Mr. Cassidy re Sun Valley; consideration of 
Joint Appendix; conf. Messrs. Larroca and Heisman re 
intervention brief. 

Larroca-consideration of testimony re Brennan; conf. 
Mr. Sheridan; tel. confs. Messrs. Cassidy and Cohen. 

Heisman-completed first draft of appellate brief re 
intervention. 

Miller-two tel. confs. Mr. Cassidy re Sun Valley 
deposit; attendance at Monitors meeting; consideration of 
Local 107 injunction and background re same; consideration 
of Coar and McKernan petition re fees; memorandum re 
Commercial Bank, letter to Mr. Clarke re Local 245 records; 
tel. conf. Mr. Schmidt; conf. Mr. Larroca re Provenzano 
recommendations; conf. Mr. Larroca re work allocation. 

Larroca-consideration of testimony re Brennan; conf. 
Mr. Heisman re appellate brief re intervention; considera- 
tion of 1st draft of same; tel. conf. Mr. Kennedy re Defense 
Pension Fund; tel. confs. Messrs. Cassidy and Cohen. 

Heisman-revision of appellate brief re intervention. 3-1/2 

Miller-conf.| Mr. O'Donoghue and Mr. Cassidy re Coar 
and McKernan petition, third party complaint and Sun Valley 
problem; research re third party practice; research re inter- 
vention and status of parties thereunder; tel. conf. Mr. 


Bergan; consideration of record re Local 107 injunction; 
tel. conf. Mr. Dunn re third party practice. 
Larroca-consideration of Monitor compensation file. 6-1/2 


11-1/2 
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Miller-research re F.R.C. P. 24; same re third party 
practice; drafting opposition to third party motion. 
Miller-tel. conf. Mr. Cassidy re Gibbon's report; 
two tel. confs. Mr. O'Donoghue re Sun Valley; tel. conf. 
Mr. Ditmar re same; consideration of appellees’ brief in 
intervention appeal and draft of reply thereto; tel. conf. 
Mr. Schmidt. 
Cutler-conf. Mr. Miller re fidyciary matters. 2-3/4 
A io: ) bas catereavahe ts erslesierers 150-3/4  327-1/2 
Partners 150-3/4 hours at $30. 00 per hour $4, 522. 50 
Associates 327-1/2 hours at $15.00 per hour 4,912.50 
steno overtime 35. 70 
cabs 57.90 
certified copies of opinion 3.00 
Ld. tel. calls 13.31 


photocopies 115. 01 


$9, 550. 01 


Board of Monitors September 18, 1959 
Tower Building 

1401 K Street, N. W. 
Washington, D. C. 

Attention: Mr. John J. Cassidy 


TO KIRKLAND, ELLIS, HODSON, CHAFFETZ & MASTERS 
World Center Building - 16th and K Sts., N. W. 


Washington 6, D. C. 
In The Matter of Time: Hours 
Legal services rendered P A 
9/1 Miller-conf. Mr. DuCoeur re appellate brief re inter- 
vention; tel. con. Mr.. Cassidy re Sun Valley; consideration 
of def. reply to Interim Report re Local 245; research re 
enforcement of court orders. 
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DuCoeur-research re preparation of appellate brief re 
intervention; conf. Mr. Larroca re same. 

Larroca-tel. confs. Messrs. Rolnick, Dickey and 
Williams re intervention appeal; preparation of stipulation 
re intervention appeal; consideration of def. pet. to Ct.. of 
App. to stay order re law frim. 

Miller-consideration of complaint and preparation of 
memo re Local 107 injunction; tel. conf. Mr. Cassidy; tel. 
conf. Mr. Mandelbaum re Local 100 hearing; conf. Mr. 
DuCoeur re intervention appela; conf. Mr. O'Donoghue re 
Sun Valley; tel. conf. Mr. Bergan; consideration of def. 
petition to Ct. of App. to stay order re law firm. 

DuCoeur-preparation of appellate brief re intervention; 
conf. Mr. Larroca re same. 

Larroca-tel. conf. Mr. Rolnick re Meany and Luken 
depositions. 4-1/2 11-1/4 } 

Miller-consideration of motion for removal of Messrs. 
O'Donoghue and Smith; tel. conf. Messrs. Cassidy and 
Smith re same; consideration of appellate brief re interven- 
tion; conf. Messrs. DuCoeur and Larroca re same; tel. conf. 
Mr. Bergan re stipulation and Lukens deposition; research re 
preparation of opposition to def. petition to Ct. of App. to 
stay order re law firm; consideration of Cunningham 
testimony. 

Rower-conf. Mr. DuCoeur re appellate brief re 
intervention. 


DuCoeur-preparation of appellate brief re inter- 


vention; conf. Mr. Larroca re same. 
Larroca-preparation of opposition to def. petition 
to Ct. of App. for stay of order re law firm. 8-1/4 14 
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Miller-consideration of Cunningham testimony; 
preparation of opposition to def. petition to Ct. of App. 
for stay of order re law firm; conf. Mr. DuCoeur re 
intervention brief. 

Rowe -conf. Mr. DuCoeur re appellate brief re 
intervention. 

DuCoeur-preparation of appellate brief re inter- 
vention; conf. Mr.. Willens re same; research re motion 
for removal of Messrs. O'Donoghue and Smith as 
Monitors. 

Larroca-preparation of opposition to def. petition 
to Ct. of App. for stay of order re law firm. 

Willens-conf. Mr. DuCoeur re appellate brief re 
intervention. 

Miller-conf. Mr. Hewitt re Local 299 funds deposited, 
in Orlando Bank. 

DuCoeur-research re motion for removal of Messrs. 
O'Donoghue and Smith as Monitors; filed appellate brief re 
intervention in Ct. of App. 

Miller-preparation of draft of Interim Report re Sun 
Valley transaction etc. 

Larroca-preparation of opposition to def. petition to 
Ct. of App. for stay of order re law firm. 

Miller-consideration of opposition to def. petition 
to Ct. of App. for stay of order re law firm; review and 
analysis of evidence re Sun Valley transaction at Select 
Committee; tel. conf. Mr. Schmidt; tel. conf. Mr. Cohen; 
conf. Messrs. DuCoeur and Larroca re status of Board 
of Monitors. 

DuCoeur-research re motion for removal of Messrs. 
O'Donoghue and Smith as Monitors. 


5-1/2 


10-1/2 


4-1/2 
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Larroca-finalized opposition to def. petition to Ct. 
of App. for stay of order re law firm; filing of same; conf. 
Mr. Stewart; tel. conf. Mr. Bergan. 

Miller-conf. Messrs. Larroca and DuCoeur re 
opposition to certiorari in No. 15, 033 and standing of Board 
of Monitors; conf. Mr. Stewart re latter; conf. Select 
Committee staff; conf. Mr. Cassidy re Locals 100, 447, 377 
and balance of agenda for meeting with Mr. Hoffa; conf. 

Mr. Hoffa and staff; conf. Messrs. Maher, Smith, Cassidy, 
Cohen and atty. for Mr. Gross; conf. Messrs. Smith and 
Cassidy re same. 

* Rowe-research and confs. Messrs. DuCoeur and 
Willens re opposition to certiorari in No. 15, 033. 

DuCoeur-consideration and analysis of petition for 
certiorari in No. 15,033; conf. Mr. Larroca and Mr. Willens 


re opposition to certiorari in No. 15, 033. 


Larroca-review of Provenzano material; tel. conf. 
Mr. Mandelbaum re same. 
Willens-conf. Messrs. Rowe and DuCoeur re opposition 
to certiorari in No. 15, 033. 13 
Miller-eonsideration and analysis of materials re 
Interim Report re Sun Valley etc; revision of Interim 
Report draft; conf. Mr. Rowe re petition for certiorari in 
No. 15,033; tel. conf. Mr. Stewart re opposition to petition 
for stay of order re law firm; tel. conf. Mr. Cassidy re 
Hoffa meeting; three tel. confs. Mr. Sheridan; conf. 
Mr. Larroca re 9/9/59 meeting with Hoffa. 
Cutler-consideration of tax form 990; conf. Mr. Miller 
re same; consideration of Interim Report draft; conf. 
Mr. Miller re same. 
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Rowe-confs. Messrs. DuCoeur and Willens re opposi- 
tion to petition for certiorari in No. 15, 033. 
DuCoeur-preparation of motion re Monitors' fees; 
consideration and analysis of appellate pleadings in No. 
14, 983 re opposition to petition for certiorari therein; 
consideration of pleading re order re law firm. 
Larroca-preparation and filing of motion re action to 
remove Messrs. O'Donoghue and Smith in district court; tel. 
conf. Mr. Simmons' office; conf. Mr. Cassidy; consideration 
of Interim Report re Sun Valley etc. 
Willens-consideration and analysis of opinion of Ct. 
of App. in No. 15, 033 and petition for certiorari. 
Miller-conf. Messrs. O'Donoghue and Cassidy re 
Interim Report re Sun Valley etc; revision of same; conf. 
Mr. O'Donoghue re Glimco, Provenzano and Gross matters; 


revision of recommendation re same; attendance at meeting 

Board of Monitors; conf. Mr. Larroca re Interim Report re 

Sun Valley etc; consideration of materials re Local 377. 
Cutler-conf. Mr. Larroca re Interim Report. 
Rowe-research and confs. Messrs. DuCoeur and Larroca 


re Supreme Court aspects of pending cases. 
DuCoeur-consideration and analysis of appellate briefs 


in No. 14, 983 re opposition to petition for certiorari; research 


re issue of standing; conf. Messrs. Larroca and Willens re 
general litigation. 
Larroca-consideration of Interim Report on Sun Valley; 
revision of same; review of testimony re Teamster Jackets. 
Willens-general review of pleadings re No. 15, 033; 
research re FRCP 23 (c) re same. 


13-3/4 
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Miller-consideration of plaintiffs’ opposition to stay 
of order re law firm; tel. conf. Mr. Cassidy re same; conf. 
Messrs. O'Donoghue and Larroca re Interim Reports and 
Local 337. 

Larroca-final revision and preparation of Interim 
Report. 

Miller-consideration of final draft of Interim Report 
re Sun Valley etc; attendance at meeting of Monitors; conf. 
Mr. Maher re Interim Report; conf. Mr. O'Donoghue re 
same; tel. conf. Mr. Smith re same; attendance at further 
meeting of Monitors; drafting of petition re Local 377; tel. 
conf. Mr. Maher; tel. conf. Mr. McArdle. 

Larroca-at Board of Monitors re Interim Report, ..re 
Sun Valley etc; confs. Messrs. O'Donoghue, Smith, Maher, 
Miller and Cassidy; tel. conf. Mr. Cohen; filed Interim 
Report in District Court. 

Willens-research re FRCP 23(c) re opposition to 
petition for certiorari in No. 15, 033. 

Miller-tel. conf. Mr. Cassidy re opposition to 
Cunningham motion to remove O'Donoghue and Smith; conf. 
Mr. DuCoeur re Coar and McKernan notice of deposition; 
tel. confs. Mr. Smith re same; conf. Mr. Cohen re 
election rules; consideration of motions of Cunningham and 
-Westenberg re O'Donoghue and Smith removal. 

Rowe-confs.' Messrs. DuCoeur and Willens re issue 
of standing in the Supreme Court. 

DuCoeur-research re issue of Monitors’ standing in 
appellate proceedings. 

Willens-research re FRCP 23 (c) re opposition to 
petition for ceriorari in No. 15, 033; research re standing 
of Monitors. 
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Miller-draft of affidavit and opposition to Cunningham 
charges vs. O'Donoghue; conf. Mr. O'Donoghue and Mr. 
Cassidy re same; consideration of Morris complaint; conf. 
Mr. DuCoeur re same; consideration of Cunningham and 

‘Westenberg answers to Interim Reports; conf. Mr. Smith 
re same; tel. confs. Mr. Cassidy; conf. Messrs. Rowe, 
DuCoeur, Willens and Cassidy re standing of Board of 
Monitors in appellate courts. 

Rowe-research re issue of standing of Monitors in 


appellate courts. 

DuCoeur-research re issue of standing of Monitors in 
appellate courts; consideration and research re answers to 
Interim Reports; research re motion of Morris et al; draft 


of opposition thereto. 

Larroca-consideration of affidavits and pleadings re 
Cunningham motion to remove Messrs. O'Donoghue and 
Smith as Monitors. 

Willens-research re status of Board of Monitors; same 
re FRCP 23 (c). 

Miller-conf. Messrs. Smith and Larroca.re opposition 
to Cunningham's motion to remove O'Donoghue and Smith; 
review of opposition to Morris complaint and revisions of 
same; conf. Mr. DuCoeur and review of Cunningham and 
Westenberg answers to Interim Reports; confs. Messrs. 
Cutler, Rowe and DuCoeur re proposed pleadings. 

‘Qutler-final review of form 990. 

Rowe-research re issue of standing of Monitors in 
appellate courts; conf. Mr. Willens re opposition to 
petition for certiorari in No. 15, 033. 
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DuCoeur-drafting motions to strike Cunningham's and 
Westenberg's et al. oppositions to Interim Report; draft 
of memo of points and authorities in support thereof; conf. 
Mr. Larroca re contempt remedy. 

Larroca-research re criminal contempt. 

Willens-research re FRCP Rule 23 (c); research re 
standing of Cunningham to appeal. 10 

Miller-tel. confs. Mr. Cassidy; tel. conf. Mr. 
Schmidt; drafting affidavit for Mr. Smith re Cunningham 
charges. 

DuCoeur-preparatory research re petition for 
certiorari in No. 14, 983. 

Larroca-consideration of pleadings of Westenberg, 
Morris and others. 

Willens-research re petition for certiorari in No. 


117-1/2 


Partners 117-1/2 hours at $30.00 per hour $3, 525. 00 
Associates 200-3/4 hours at $15.00 per hour 3,011. 25 


ld. tel. calls 21.12 
cabs 7.50 
steno overtime 18. 09 


49.05 


$6, 585. 30 
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m CERTIFICATE OF SERVICE 


‘| I certify that the foregoing Request for Approval of Fees and 


For 


Order Directing Payment, and the Memorandum of Points and Authorities 
| in support thereof, together with attached exhibits, was mailed, U. S| mail, 
, postage prepaid to the following at the addresses indicated, this 1st day of 


February, 1960; 


Edward Bennett Williams, Esq. , 
1000 Hill Bldg. , 
Washington 6, D. C., 


Attorney for Defendants. 
Godfrey P. Schmidt, Esq., 


12 East 41st Street, 
New York, New York, 


Attorney for Plaintiffs, except Cunningham. 


J. Benjamin Simmons, Esq., 
1010 Vermont Avenue, 
Washington 5, D. C. 


Attorney for Plaintiff John Cunningham. 


/s/ Raymond G. Larroca 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOHN CUNNINGHAM, ET AL., 
Plaintiffs, 
v. Civil Action No. 2361-57 
JOHN F. ENGLISH, ET AL., 
Defendants 


DEFENDANTS MEMORANDUM IN RESPONSE 
TO BOARD OF MONITORS' LAW 
FIRM REQUEST FOR APPROVAL OF FEES 


Come now the defendants and oppose so much of the request hereto- 
fore made for approval of legal fees as relate to payment for time spent in 
reviewing Senate Committee minutes and records and in preparing Board of 
Monitor reports and, as grounds therefore state: 

x * * * © *€ & * * 

For the reasons stated herein and for such other reasons aS may be 
advanced at the hearing on the request of the law firm for the approval of 
payment, defendants object to payment for time utilized in the preparation 
of Board of Monitors' reports to the court and in the review of Senate Select 
Committee material. 

x * * * * * & * * 
/s/ Edward Bennett Williams 
/s/ Raymond W. Bergan 


1000 Hill Building 
Washington, D.C. 
Counsel for Defendants 
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ORDER 


Upon consideration of the Board of Monitors' Request for Approval 
of Fees and for Order Directing Payment, together with supporting memoran- 
dum, statement of fees, plaintiffs’ Memorandum in Support, defendants' 
Memorandum in Response, and Monitor Daniel B. Maher's Separate State- 
ment, and after hearing argument of counsel, having found that the legal 
services rendered and out of pocket costs expended by the law firm of Kirk- 
land, Ellis, Hodson, Chaffetz & Masters on behalf of the Board of|Monitors 
during the period July 23 to September 18, 1959 were reasonably and neces- 
sarily required for the conduct of the Monitors’ duties under the Consent 
Order, and that the amount of said fee is reasonable, proper and in conformity 
with the order of this Court of July 23, 1959, and that the Board of Monitors 
considered and approved said statement of fees and expenses on January 20, 
1960, it is by this Court this 9th day of March, 1960 

ORDERED, that the statement of fees for legal services rendered 
and out of pocket expenses incurred by the law firm of Kirkland, Ellis, 
Hodson, Chaffetz & Masters on behalf of the Board of Monitors during the 
period July 23 to September 18, 1959 in the amount of $18, 585. 43, be and 
the same is hereby approved; and it is 

FURTHER ORDERED that defendants shall and are hereby directed 
to pay to said firm the sum of $18, 585. 43. 


/s/ F. Dickinson Letts 
7 —~UDGEs CS 


Seen: 
/s/ Raymond W. Ber 
Counsel for Defendants 


/s/ Raymond G. Larroca____- 
Counsel for the Board of Monitors 


BRIEF FOR APPELLEES 
STEVE MILONE, Et Al. 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,670 


JOHN F. ENGLISH, ET AL., 
Appellants, 


BOARD OF MONITORS, 
Appellee. 


APPEAL FROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


ROBERT SILAGI 

745 Fifth Avenue 

New York 22, New York 
SEYMOUR J. SPELMAN 


902 Warner Building 
Washington 4, D. C. 


Attorneys for Appellees 
Steve Milone, Et Al. 


ROBERT I, THIEL EX 3-0625 
Printer 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,670 


JOHN F. ENGLISH, ET AL., 


Appellants, 


BOARD OF MONITORS, 
Appellee. 


APPEAL FROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 
STEVE MILONE, Et Al. 


This brief is filed in behalf of six of the original parties -plaintiff 
(Steve Milone, Andrew Boggia, Thomas C. Manning, Frank Kennedy, 
George Becker, John M. McManus) in opposition to the appeals herein 
from an Order of the District Court of March 9, 1960. The brief filed 
herein in behalf of the Board of Monitors adequately states the same 
position that plaintiff-appellees take on these appeals and plaintiff- 
appellees adopt the brief filed on behalf of the Board of Monitors as their 
own with the same effect as if it were set forth at length herein with the 
following additional comments: 
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I. Plaintiff-appellees desire to state that they consider all of the 
legal services rendered by counsel to the Board of Monitors essential to 
the effective implementation of the Consent Order and the protection of 
the rights of plaintiff-appellees and the rank and file membership of the 
International Brotherhood of Teamsters thereunder. If the members of 
the Board of Monitors had not had the assistance of counsel the work of 
the Board would have come to a complete standstill. There can be no 
question that the services rendered were "reasonably and necessarily 
required for the conduct of the Monitors' duties under the Consent Order" 
(J.A. 29) as the District Court found. 


One of the prime duties of the Board of Monitors is to report to the 
District Court. When those reports (including interim reports) involve 
obligations under or compliance with the Consent Order there can be no 
doubt they become litigation and the assistance of counsel in the prepara- 
tion of the interim preports is litigation. The record of this case clearly 
shows that interim reports are litigation. If counsel were not allowed to 
assist the Board on this work there would be little use for them. And for 
the Monitors to require that they conduct this litigation without examining 


the materials upon which it is based (inter alia Senate Select Committee 


materials) would be a gross violation by the Monitors not only of their 
duties under the Consent Order, but also as lawyers and appointed of- 
ficers of the District Court. 


Il. Plaintiff-appellees point out that most of the litigation in which 
the Board of Monitors’ counsel participated was defensive in the sense 
that it involved matters initiated by defendants against the Board of Moni- 
tors or attacks upon the Consent Order itself, or individual monitors, by 
plaintiff Cunningham and by would-be interveners. 


I. Appellants did not challenge the reasonableness of the fees 
below and the District Court found them "reasonable [ and] proper." 
(J.A. 29) They inferentially do so for the first time on this appeal and 
it appears rather late for them to attempt to raise the issue of the 
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reasonableness of the fee or the rate of the fee now. Plaintiff-appellees 
submit that the statement of fees submitted by Counsel to the Board of 
Monitors is reasonable if not moderate, considering the highly efficient 
and extensive services rendered in the District Court, this Court and the 
Supreme Court of the United States. 


Respectfully submitted, 


ROBERT SILAGI 
745 Fifth Avenue 
New York 22, New York 

SEYMOUR J. SPELMAN 
902 Warner Building 
Washington 4, D. C. 


Attorneys for Appellees 
Steve Milone, Et Al. 


June 4, 1960 


BRIEF FOR BOARD OF MONITORS 


 Cinited States Court of Appeats 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No.» 15,670 


JOHN F, ENGLISH; ET AL., 


BOARD OF MONITORS, ET AL... é 
“Appellees: 


APPEA}. FROM AN ORDER OF THE UNITED STATES. DISTRICT COURT. - < 
FOR THE DISTRICT OF COLUMBIA 


HERBERT: J. MILLER, JR. 
RAYMOND G, LARROCA 
of: 
KIRKEAND; ELLIS, HODSON, , CHAFFETZ & 
MASTERS 


800 World Center Building 
: Washington: 6;'D.:Co ae 
Counsel for the. Board of Monitors: 


>) ROBERT. 1. THIEL c 
OSLO SP rimter Se 


(i) 
QUESTIONS PRESENTED 


In the opinion of the Board of Monitors, the questions 


presented are as follows: 


(1) Was the finding of the District Court that 
the services rendered by appointed counsel were 
"reasonably and necessarily required for the con- 
duct of the Monitors’ duties under the Consent 


Order" clearly erroneous ? 


(2) Where the reasonableness of the fees 


charged by appointed counsel was not challenged, 
did the District Court, after finding the amount of 
the fees reasonable and proper, abuse its discre- 


tion in allowing that amount ? 


QUESTIONS PRESENTED 


LIST OF AUTHORITIES CITED 


STATEMENT OF THE CASE 


History of Proceedings 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I 


REVIEW OF SENATE SELECT COMMITTEE 
MATERIAL INDISPENSABLE TO EFFICIENT 
FUNCTION OF COUNSEL IN ASSISTING THE 
BOARD OF MONITORS . . . . 


PREPARATION OF INTERIM REPORTS. 


MATTERS RELATING TO THE REMOVAL 
OF MONITORS . eae . . . 


MATTERS OF INTERVENTION. 
PARAGRAPH 14 LITIGATION . 


APPELLANTS' RESTRICTIVE CONCEPT OF 
COUNSEL'S ROLE WOULD NEGATE ALL 
ADVANTAGES FLOWING FROM THEIR 
RETENTION BY BOARD OF MONITORS 


DISTRICT COURT'S FINDING THAT FEES 
OF COUNSEL WERE "REASONABLE AND 
PROPER", IS PRESUMPTIVELY CORRECT 


APPROVAL OF FEES BY DISTRICT COURT 
DOES NOT CONTRAVENE ORDERS OF THIS 
COURT 8 . 


CONCLUSION 


(iv) 
LIST OF AUTHORITIES 
Cases: 
Cunningham v. English, C.A. No. 2361-57 
Cunningham v. O'Donoghue, No. 15,483 


English v. Cunningham, 106 U.S. App. D.C. 70, 
269 F. 2d 517 (1959) 


English v. Cunningham, No. 14,983 . 
English v. Cunningham, No. 15,339 . 
Jessup v. Smith, 223 N.Y. 203, 119 N.E. 403 (1918) 


Missouri & K. I. Ry. Co. v. Edson, 224 Fed. 79 
(8th Cir. 1915) 


Stuart v. Boulware, 133 U.S. 78 (1890) 

Taylor v. Sternberg, 293 U.S. 470 (1935) 
Trustees v. Greenough, 105 U.S. 527 (1882) 
Weidlich v. Comley, 267 F. 2d 133 (2d Cir. 1959) 


Westenberg v. English, No. 15,484 


Miscellaneous: 


2 Scott, Trusts ats 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,670 


JOHN F. ENGLISH, ET AL., 


BOARD OF MONITORS, ET AL., 
Appellees. 


APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR BOARD OF MONITORS 


This is an appeal from an order of the United States District Court 
for the District of Columbia, approving and directing payment by appel- 


lants of certain fees for legal services rendered and out of pocket costs 
incurred by the law firm of Kirkland, Ellis, Hodson, Chaffetz & Masters 
on behalf of the Board of Monitors during the period July 23, 1959 to 

September 18, 1959. * 


as This case, by order dated May 5, 1960, was consolidated with the case of 
English v. Cunningham, No. 15,339. In No. 15,339, reference to the ae Appendix 
in English v. Cunningham, No. 14,983 was authorized by order of this Court dated 
October 1, 1959. 
Accordingly, reference to the Joint Appendix in the instant case will be 
indicated thus, (J.A. 59). References to the other joint appendices will be ap- 
propriately designated. 


2 
STATEMENT OF THE CASE 


History of Proceedings 
I 


In September of 1957, thirteen rank and file members of the Team- 
sters Union instituted a class action to enforce rights being denied them 
and all other members by Teamster officers. The complaint alleged a 
conspiracy to "rig" the then following Teamster election by "fraud, decep- 
tion or stratagem, as well as by intimidation, coercion or threats." 

Other wrongful conduct detailed in the complaint included raids on union 
treasuries, misuse of union funds, refusals of financial accounting, 
maintenance of inadequate financial records and reprisals against any 


union member seeking redress of these illegal acts. 


The basic relief sought in the complaint was the appointment of "a 
receiver or board of receivers, a master in equity or masters in equity" 
authorized to establish, under the District Court's supervision and direc- 
tion, honest and democratic election procedures and to foster the elimina- 
tion of the specified financial abuses. 


After this Court stayed an injunction enjoining the impending Team- 
ster convention, the plaintiffs amended their complaint to challenge the 
proceedings at the convention and to stay the effectiveness of any action 
taken there. The District Court then issued a preliminary injunction re- 
straining appellants and others from taking office. 


After twenty-two days of trial the Teamster leadership consented 
to the Order of January 31, 1958, which, responsive to the prayer of the 
complaint, set up a Board of Monitors’ with a general function "to insure 
the enforcement and protection of all rights of the individual members and 
the subordinate bodies" of the Teamsters.” The appellants were permitted 


As this Court has noted, ''No untoward legal significance attaches to the 
designation . . . ." English v. Cunningham, 269 F. 2d 517, 521 (1959) 


** Consent Order, Par. 3 (J.A. 3, No. 15,339). 
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to take provisional office by the acceptance of specified obligations 
designed "to bring about a situation in which new elections of the de jure 
and non-provisional character could be held, consistently with legal 
rights of the plaintiffs and those for whom they act." 


In the latter part of 1958, there began a continuing refusal of the 
appellants to cooperate in attaining the goals of the Consent Order. Ac- 
cordingly, the Board of Monitors, acting pursuant to its duties under that 
Order, reported the fact of appellants' non-compliance to theDistrict 
Court, and petitioned the court for an order enforcing the appellants' 
obligations. ** 


Immediately thereafter, the tempo of litigation under the Consent 
Order was significantly increased, bringing the Board's remedial func- 
tions almost to a standstill. 


By July 13, 1959, the Board of Monitors reported to the District 
Court that the flow of litigation generated by appellants and others affiliated 
in interest had significantly inhibited its ability to discharge its adminis- 
trative duties and was thus frustrating the purposes of the Consent Order. 
Accordingly, it petitioned the District Court to authorize the appointment 
of a law firm to assist the Board. (J.A. 9, No. 15, 339) 


After a hearing wherein the original plaintiffs, the appellants herein, 
the Board of Monitors, and the Teamster designated member of the Board 
each presented oral and written views on the Board's petition, the District 


English v. Cunningham, 16 US. App. D.C. 70, 269 F. 2d 517, 523-24 (1959). 


ee 
Petition of Monitors for Construction, Reformation and/or Modification of 
the Consent Order, and for Instructions and Orders of Compliance, filed Septem- 
ber 17, 1958 (J.A. 64, No. 14,983). 
On February 9, 1959, after seven days of trial, the district court granted the 
petition of the Board of Monitors. The court found, inter alia, that the defendants 
(appellants) had in bad faith frustrated and thwarted the efforts of the Board in 
carrying out the provisions and objectives of the Consent Order. From this deci- 
sion, the defendants (appellants herein) appealed, as did John Cunningham, one of 
the original plaintiffs. 
On June 10, 1959 this Court affirmed the District Court's order of oestoa 9, 
1959 in all significant respects, although it did not deem it necessary to base any 
part of its decision on the findings of bad faith. 
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Court found that the proposed action for the employment of counsel by the 
Monitors was "timely . . . appropriate and. . . reasonably necessary. 
Its conclusions, it found, were "amply supported by the record." . 


Accordingly, on July 23, 1959 the Court authorized the Monitors to 
engage the services of counsel "for such purposes as may be reasonable 
and necessary in the conduct of their duties under [the] Consent Order." 
(J.A. 25, No. 15,339) The Court,of course, retained effective supervi- 
sion of the use of counsel by the Board under Paragraph 2 of the Consent 
Order. 


Thereafter, appellants sought a stay from the District Court pend- 
ing appeal of the order authorizing the Monitors' retention of counsel. 
(Appeal No. 15,339) When this was denied, they petitioned this Court 
for the same relief, which was granted on September 18, 1959. 


II 


After Appeal No. 15, 339 was argued on the merits, this Court lifted 
its stay of the order appointing counsel to assist the Board, and directed 
the Monitors to report "within 90 days" the status of the employment of 
the law firm and the costs incurred in connection therewith. (Order of 
January 7, 1960, No. 15, 339) ** 


Subsequently, the Board of Monitors, on January 21, 1960, approved 
the fees of the law firm for the period July 23 - September 18, 1959, the 
seven week period before the stay went into effect. On January 29, 1960, 
the Board sought the approval of said fees in the District Court." 


Transcript of Proceedings before Hon. F. Dickinson Letts, July 21, 1959, 
in Cunningham v. English, C.A. No. 2361-57. 


This Report of Board of Monitors Relative to Use of Counsel was filed in 


Appeal No. 15,339 on! April 7, 1960. A Supplemental Report was also filed by 
leave of this Court on April 14, 1960. 


*x 


i The plaintiffs, on February 4, 1960, joined in seeking approval of this fee. 


| 


Appellants filed an opposition objecting only to so much of the re- 
quest for approval of fees as related to reviewing Senate Committee : 


minutes and records in preparing Interim Reports. (J.A. 28) 


cantly, appellants' opposition below did not question the reasonableness 


of the fee of the law firm. (J.A. 28) 


On March 9, 1960, after consideration of the statements submitted 
by the law firm and after hearing was afforded to the plaintiffs, defendants 
and the Board of Monitors, the District Court specifically found that the: 

"_ . . legal services rendered and out of pocket costs ex- 
pended by the law firm of Kirkland, Ellis, Hodson, Chaffetz 


& Masters on behalf of the Board of Monitors during the 


period July 23 to September 18, 1959, were reasonably ane 
necessarily required in the conduct of the Monitor's duties 
under the Consent Order ...: (J.A. 29) (emphasis added) 


Further finding that 


"|. the amount of said fee [was] reasonable, proper and 

in conformity with the order of this court of July 23, 1959, 

and that it had been approved by the Board of Monitors on 
January 20, 1960." (J.A. 29) (emphasis added) 

the District Court approved the statement and ordered the appellants to 


pay the firm the amount submitted. (J.A. 29) 


Appellants filed a notice of appeal on March 16, 1960 and a super- 
sedeas bond was approved by the District Court on March 23, 1960. 


SUMMARY OF ARGUMENT 


All of the legal services rendered by the law firm during July 23 - 
September 18, 1959 and for which compensation was awarded by the 
District Court were related to matters required and necessary to the 
performance of the duties of the Monitors under the Consent Order. 


Appellants’ position vis-a-vis materials from the Senate Select Com- 
mittee effectively precludes counsel retained by the Board from even ex- 


a pS ae 
* 
For the purposes of this brief, the designation "Senate Committee" refers to 
the "Select Committee on Improper Activities in the Labor or Management 
Field" of the United States Senate. 
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amining the evidentiary bases of litigation in which they participate on 
behalf of the Board of Monitors. 


Moreover, appellants apparently would not even allow the 
appointed counsel to assist the Board in the preparation of the initial 
pleadings (Interim Reports) which form the bases for the litigation in 
which they will represent the Board. 


Such unrealistic restrictions of the function of counsel would not 
only entirely negative the very purpose of their appointment but would 
undoubtedly raise substantial questions of propriety and professional 
ethics both for the Monitors and their counsel. 


The balance of the challenged areas of service were not even 
objected to in the appellants’ opposition below. Moreover, they entailed 
defensive litigation against attempts to effectively thwart the functions 
of the monitorship and of the Consent Order. The Monitors, as officers 
of the Court charged with the duty of assisting the Court in the imple- 
mentation of the Consent Order, were duty bound to resist such 
attempts. 


The amount of the fees awarded by the District Court, not chal- 
lenged below, and only inferentially challenged for the first time on 
appeal, is a finding that must be treated as "presumptively correct”. 


ARGUMENT” 


The District Court, on July 23, 1959, authorized the Board of 
Monitors "to engage the services of [Kirkland, Ellis, Hodson, Chaffetz 
& Masters] for such purposes as may be reasonable and necessary in the 
conduct of their duties under [the] Consent Order." (J.A. 25, No. 15,339) 


* 

This appeal being limited to the approval of fees for services rendered be- 
tween July 23 - September 18, 1959, no attempt has been made herein to re- 
argue the general position of the Board of Monitors relative to the retention of 
counsel. The position is posited in extenso in the Brief of Board of Monitors in 
No. 15,339. Arguments set forth in that brief are, of course, extremely relevant 
to the issue of the necessary scope of the Monitors' use of counsel. 


7 


Under the authority of that order, and under the Court's general 
authority to appoint counsel to assist its officers, Stuart v. Boulware, 
133 U.S. 78, 81 (1890), said firm proceeded to assist the Board of 
Monitors during the period July 23 - September 18, 1959. 


It is the position of the Board of Monitors that all of the legal as- 
sistance rendered by its appointed counsel during the period in question, 
was for purposes reasonably and necessarily required in the conduct of 
their duties under the Consent Order. 


I 


REVIEW OF SENATE SELECT COMMITTEE MATERIAL IN- 
DISPENSABLE TO EFFICIENT FUNCTION OF COUNSEL IN 
ASSISTING THE BOARD OF MONITORS 


Initially, the Board of Monitors emphasizes that no carte blanche 
directive was ever given to the law firm to engage in a broad gauge re- 
view of Senate Committee transcripts * Rather, the firm's authoriza- 
tion in this area was narrowly circumscribed and limited to areas of testi- 
mony which in the opinion of the Board strongly indicated violations of ap- 
pellants' obligations under the Consent Order which would be appropriate 


for remedial action. (Tr. 26)" 


With this clearly in mind, the purpose of having the law firm use 
designated material of Senate Committee transcripts must be considered. 


1. The function of the law firm in reviewing selected portions of 
the records of the Senate Select Committee at the direction of the Board 
was actually two-fold. 


In some instances, it was to make recommendations as to the pro- 
bative worth of certain materials which the Monitors felt indicated viola- 
tions of the Consent Order which should be presented to the District Court 


for appropriate action. 


ee 
* For a detailed description of some of the uses of Senate Committee material 


by the Board, see Report of Board of Monitors Relative to Use of Counsel, No. 
15,339, pp. 15, 16 and 17. 
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Some recommendations, after discussion with the Monitors, 
resulted in a re-evaluation of the position of the Monitors in the light of 
further analysis. In such a way, needless reports to the Court, litiga- 
tion and undue expense were avoided. . 


Other recommendations resulting from the review of the Senate 
Committee material assisted the Board in its decision to present certain 
matters to the Court as violations of the Consent Order, or to further 
develop the evidence for such presentation. An example of this is the 
Sun Valley Interim Report. 


2. However, most of the review of Senate Committee materials 
was done by the firm in assisting the Monitors in the preparation of mat- 
ters such as the "Sun Valley Interim Report," reflecting the position of 
the Monitors that available materials indicated the strong possibility that 
Consent Order violations had been effected by appellants. 


Appellants' arguments that the Monitors, rather than the law firm, 


should have engaged in this work is based on an erroneous assumption 
and also ignores the practicalities of the situation. 


In the first place, (as indicated, supra, p. 7 ), initial review of the 
Senate Committee materials was accomplished by the Monitors. There- 
after, when they found that the material presented apparent violations of 
the Consent Order, the conduct of a more detailed review of such mate- 
rials -- i.e., the potential first step in a litigative presentation to the 
Court -- was referred to the law firm. 


Moreover, appellants' argument completely ignores the fact that 
absent the law firm this more detailed review of the materials for the 
purposes of presentation to the District Court would have to be done by 
the Monitors not only at fees at from $25 to $30 an hour, but that the ex- 
penditure of time would prevent them from handling their administrative 
duties and thus prolong the expenses of the monitorship as a whole. Indeed, 
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the removal of the burden of litigation was the very reason the assistance 
of counsel was sought in the first place. ‘ 


ag 
PREPARATION OF INTERIM REPORTS 


Appellants’ contention that Interim Reports are not litigation (Br. 


10) must be summarily rejected as unrealistic in the extreme. 


While the appellation "Interim Report" might lack some meaning 
to anyone not familiar with this litigation, appellants certainly are 
aware that Interim Reports to the Court have been the starting point of 
litigation.** Indeed, they invariably and directly generate responsive 
pleadings, hearings and court arguments. Some have already resulted 
in discovery procedures and appeals. 


In short, Interim Reports are the actual initial pleadings in liti- 
gation in which the law firm will have to participate on behalf of the 
Board of Monitors. They must be drafted with even greater care than 
the normal civil complaint, for they ask for appropriate relief, not only 
within the established guidelines of general law but within the context 
of a Consent Order whose thrust and meaning is constantly under attack 
by appellants. 


* 

Appellants' suggestion that the staff handle this phase of the work has little 
appeal, for that staff, as noted in Board of Monitors' brief in No. 15,339, is by 
necessity made up of young lawyers with little or no trial experience.) Moreover, 
if this review were delegated to the staff, it would result in having three groups 
reviewing the same material consecutively. For, if litigation ensued, |review 
would be effected not only by the Monitors themselves and then the staff, but also 
the law firm which, in order to properly present the case, would have to even- 
tually thoroughly review the evidentiary bases of the litigation. 


x 
Interim Reports are beyond a doubt "pleadings". As such, they are drafted 
by the counsel who will have to litigate the basis of such pleadings. e Board 
of Monitors, of course, considers them and passes on them. No Interim Report 
of the Board can be filed without Board action. 
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For these reasons, they must be drafted with a thorough knowledge 
of practically every facet of the entire litigation, with a precise and 
fundamental appreciation of the evidentiary bases presently available and 
available through discovery, and ultimately with the foreknowledge that 
all proceedings thereunder are the subject of close and continuing appel- 


late scrutiny. 


Significantly, in the past, appellants have complained bitterly that 
certain proceedings instituted by the Board of Monitors in the area of 
their non-compliance with their obligations under the Consent Order had 


been initiated on the basis of insufficient evidence. 


Yet they now urge that counsel for the Monitors cannot aid in the 
examination and evaluation of the evidentiary bases for judicial proceed- 
ings, nor even assist the Board in the drafting of necessary pleadings, 
(such as the "Interim Reports") which will be the subject of such proceed- 
ings. Indeed, according to appellants, the law firm must be expected 
to handle courtroom litigation involving appellants’ non-compliance with 
their judicially imposed obligations, without considering and analyzing 
the evidence of the alleged non-compliance.” 


While this may well be acceptable to the appellants, we submit that 
such presentation would hardly be conducive to upholding the integrity of 
the judicial decrees which placed these obligations upon the appellants, 
and by virtue of which they hold their office. 


—_—_— ——_———— 


Patently, if the Interim Report deals with matters contained in the tran- 
scripts of the Senate Select Committee, appointed counsel would be seriously 
derelict in the performance of their duty if they did not carefully analyze the 
pertinent materials. 


OK 
Indeed, the restrictive definition of litigation advanced by appellants, to- 
gether with their insistence on an extremely narrow and uninformed role for 
counsel in the assistance of the Monitors, presents substantial problems ofprofes- 
sional ethics for appointed counsel. 


Specifically, it is difficult to perceive how the law firm could assist the Board 
under the terms required by appellants in light of the requirements of the Canons 
of Professional Ethics, e.g., of Canon 8 "Advising Upon the Merits of a Client's 
Cause"; Canon 15 "How Far a Lawyer May Go in Supporting a Client's Cause"; 
Canon 16 "Restraining Clients from Improprieties"; Canon 22 "Candor and Fair- 
ness"; and Canon 30 "Justifiable and Unjustifiable Litigation". 
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Il 
MATTERS RELATING TO THE REMOVAL OF MONITORS 


Appellants question the right of the Board of Monitors to utilize 
counsel to defend certain of its members whose removal was sought. 


Analysis of the attempted removals clearly establishes the pro- 
priety of the use of counsel to defend against them. 


Thus, plaintiff Cunningham and applicants for intervention) Westen- 
berg, et al. all sought removal of the Chairman and Monitor Smith. 
Significantly, coupled with each request for removal was a prayer for an 
order "staying" all actions by those two Monitors and "staying"! the Inter- 
national from "paying any monies" to the two Monitors.* 


Since a grant of the relief requested would have effectively para- 
lyzed the Board, it was eminently proper to authorize counsel to defend 
the two actions. 


Moreover, it was long ago established that officers of the |Court, 
i.e., receivers, are entitled to an allowance of counsel fees incurred in 
the defense of charges of malfeasance or breach of trust. Missouri & K. 
I. Ry. Co. v. Edson, 224 Fed. 79 (8th Cir. 1915). The Court there 
noted that the court officer was 


Al 


. entitled to the services of counsel at the expense of 
the estate to defend him personally against the unduly in- 
jurious effects of all his honest acts or omissions in the 
exercise of the powers of his office." 


The same principle is applicable in the case of trustees. | Thus, 
where removal of a trustee is sought, "the trustee can properly charge 
the estate with the expense of defending the proceeding." 2 Scott, Trusts 
1006. 


* 
Cunningham v. O'Donoghue, No. 15,483 and Westenberg v. English| No. 15,484, 
Consolidated Joint Appendix, pp. 15, 18, 26, 29. 
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As Cardozo, J. stated in Jessup v. Smith, 223 N.Y. 203, 119 N.E. 
403 (1918): 


"The Trustee] owed a duty to the estate to stand his 
ground against unjust attacks." (p. 404) 


Accord, Weidlich v. Comley, 267 F. 2d 133 (2d Cir. 1959). 


The Board of Monitors, in response to the prayer in the complaint 
for the appointment of ''a receiver or board of receivers, a master in 
equity or masters in equity’ was created with a general function "to 
insure the enforcement and protection of all rights of the individual 
members and the subordinate bodies" of the Teamsters 


Accordingly, it was charged with the highest duty to protect these 
rights, which duty required it to "stand [its] ground against unjust at- 
tacks'"’ which would prevent it from fulfilling its court-appointed functions. 


It follows that both by the nature of the relief sought (staying action of 
the monitorship and staying payments to individual Monitors by the Inter- 
national)** and by applicable law, that the Board properly authorized its 
counsel to its members against charges this Court found to be groundless. 


IV 


MATTERS OF INTERVENTION 


Appellants’ contention that the Board could not properly oppose in- 
tervention by allegedly interested parties completely ignores the nature 
of the relief sought by such applicants for intervention. 


Thus, the attempted Westenberg, et al., intervention was for the 
purposes of ousting Chairman O' Donoghue and Monitor Smith. The right 


of the Board to utilize counsel to resist such moves has already been 


Consent Order, Par. 3 (J.A. 5, No. 15,339). 


ee 
This requested relief demonstrated in part why appellants may piously pro- 
claim that they have! "abstained from any active participation in efforts to intervene 
by prospective parties plaintiff.” (Br. p. 11) 
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discussed (supra,pp.11, 12). Moreover, as previously noted, this inter- 
vention attempt was also coupled with prayers for relief that effiectively 
would suspend the Monitorship. 


Further, the Distinti, Coar and McKernan intervention motion, 
filed March 9, 1959 in the District Court and denied on April 24,) 1959 
sought to vacate the Consent Order of January 31, 1958, or to vacate the 
order of modification of February 9, 1959. Naturally, the effect of the 
requested relief would be to abolish the Monitorship. Certainly the 
Board of Monitors had the right, indeed the duty, to oppose an end to the 
monitorship before appellants' obligations had been fulfilled.” 


The Coar and Distinti Motion to Intervene, filed July 21, /1959 
sought to oppose the Board's petition for leave to employ counsel and to 
remove Monitor Smith. Again, the right of the Board to utilize counsel 
to defend against attempts to oust a Monitor has been discussed (supra, 
pp. 11, 12). The right of the Board to oppose those seeking to bar|relief 
requested by the Board itself is an absolute necessity. Otherwise, with 
the International standing reverently mute, the Board could not present 
its case." 


Similarly, when Robert Morris, et al. tried to intervene, their 
petition sought, inter alia, an order "staying all acts of O'Donoghue, 
Monitor, and any other monitor acting in concert with him from! interfer - 
ing with rights of plaintiffs under the Constitution of the International." 
The Board again had the right and the duty to object to the entry of the 
order requested, and the correlative right to utilize counsel to defend 
against the motion. 


Law firm participation in this matter related solely to its pace facets 


(No. 15,236). By order of this Court dated September 29, 1959, counsel for the 


Board participated in oral argument on the understanding no fee would be charged 
therefor. 


The right of the Board to present its own petitions, etc., was recognized by 
its Petition for Construction and/or Modification which ultimately resulted in this 
Court's decision in English v. Cunningham, 106 U.S. App. D.C. 70, 269 |F. 2d 517 
(1959). 
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V 
PARAGRAPH 14 LITIGATION 


Appellants state that the Board of Monitors cannot have any proper 
interest in Paragraph 14 of the Consent Order. The Board of Monitors 
merely notes that Paragraph 14 is part of the Consent Order which they 


assist the District Court to administer. 


Nonetheless, no participation by the law firm in what is termed 
“Paragraph 14" litigation was intended. Accordingly, it is submitted 
that the charges reflect 


(1) the reading of apleading which arrived in the law firm's 
office with a caption indicating that it was related to the Consent 
Order (August 27, 1959, J.A. 18); 

(2) an inquiry as to what this pleading concerned (August 
28, 1959, J.A. 18); 

(3) telephone call to Mr. Rolnick to inquire what 


certain notices of deposition received by counsel were about 
(September 2, 1959, J.A. 20) 


(4) a telephone call to Mr. Bergan inquiring about the 
aforementioned depositions (September 3, 1959, J .A, 20); and 


(5) a discussion between attorneys re the significance 
of certain notices of deposition (September 15, 1959, J.A. 24). 


The Board further notes that its retained attorneys were constantly 
in receipt of the many pleadings which the Consent Order cases have , 
generated, and that they must be read in order for its attorneys to be at 
the very least "conversant" with all stages of this complex litigation. 


While in no way intending to admit or justify any participation by 
its counsel in "Paragraph 14" litigation, the Board suggests that the ex- 
tremely minor items here recorded are properly recompensable to its 
appointed counsel as necessary incidents to its effective representation 
of the Board. 
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As this Court well knows, the Board of Monitors has not involved 
itself in matters dealing with fees of plaintiffs' counsel. 


However, it is most significant that appellant Hoffa has recently 
filed a pleading in the District Court which, inter alia, charges the 
Chairman with violations of a federal criminal statute and alee the 
Chairman for not participating in the fee cases in order to oppose the 
amount of fees awarded to Mr. Schmidt.” 


Thus, no matter what position the Board takes here, it is apparent 
that it will be opposed by appellants. © 


VI 


APPELLANTS' RESTRICTIVE CONCEPT OF COUNSEL'S 

ROLE WOULD NEGATE ALL ADVANTAGES FLOWING 

FROM THEIR RETENTION BY BOARD OF MONITORS 
Appellants would have this Court disapprove all portions of the bill 
submitted by the law firm for services between July 23 and September 18, 


1959 that did not come within their narrow definition of "litigation". 


According to appellants, the Order of this Court of January 7, 1960, 
in No. 15, 339, lifting the stay and authorizing the Monitors to engage the 
professional services of the law firm "to assist them in litigation prudent- 
ly and reasonably deemed by the Board to be required in the performance 
of the duties of the Board", is to be considered a decision on the merits 
of No. 15,339. As such, appellants argue that "litigation" is to be 
narrowly construed to exclude almost anything short of practice in the 
courtroom. 


Neither position can be sustained. 


Initially, appellants conveniently ignore the fact that this Court's 
order of January 7 was prefaced by a precisely enunciated disclaimer 


eae ee ee 
Reply of James R. Hoffa to Chairman's Opposition to Motion to Disqualify 
Chairman, filed May 24, 1960, in Cunningham v. English, C.A. 2361-57; 
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of any expression of the merits of the appeal. 


Secondly, the order of January 7, lifted a stay that had been entered 
on September 18, 1959. The fees challenged here were incurred before 
that stay was entered. 


Ultimately, and most importantly, the extremely restrictive inter- 
pretation placed by appellants in the word "litigation" could hardly have 
been intended by this Court, for as previously noted, for lawyers to 
participate in litigation without the thorough knowledge of what they are 
litigating about is not only almost always disastrous * but raises serious 


questions of ethical propriety. (See supra, fn. p. 10.) 


vil 


DISTRICT COURT'S FINDING THAT FEES OF COUNSEL WERE 
"REASONABLE AND PROPER" IS PRESUMPTIVELY CORRECT 


Appellants, in their written opposition below, opposed only 
"  . . go much of the request heretofore made for approval of legal 
fees as relate to payment for time spent in reviewing Senate Committee 
minutes and records and in preparing Board of Monitor reports..." 


(J.A. 28) 


In their prayer for relief, they restated their objection solely to 


", , . payment of time utilized in the preparation of Board of Monitors 

reports to the court and in the review of Senate Select Committee material." 
** 

(J.A. 28) 


However, appellants, besides objecting to those areas of work, have 
now not only added intervention (Br. 12), "Paragraph 14" litigation (Br. 
14), and defense against attempts to remove Monitors and halt the Monitor- 


* In the context of the litigation arising under the Consent Order, the result 
could be nothing else. 


** To be sure, appellants’ oral argument below ranged far beyond their written 
opposition. 
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ship (Br. 11) to their list of allegedly proscribed areas, but also appear 
for the first time, to be questioning the reasonableness of the fees 


charged by the law firm. Clearly, no challenge to the reasonableness 


of the fees was made below. 


In this connection, the Board of Monitors notes that the District 
Court expressly found the amount of the fees to be "reasonable [and] 
proper" (J.A. 29), and that such findings relative to counsel's fees, 


"Tike all questions of costs in courts of equity ...are 
largely discretionary, and the action of the court below 
is treated as presumptively correct, ‘since [the lower 
court] has far better means of knowing what is just and 
reasonable than an appellate court can have..." 
Stuart v. Boulware, 133 U.S. 78, 82 (1890) 


Accord, Taylor v. Sternberg, 293 U.S. 470, 472 (1935); Trustees 
v. Greenough, 105 U.S. 527, 537 (1882). 


vill 


APPROVAL OF FEES BY DISTRICT COURT DOES NOT 
CONTRAVENE ORDERS OF THIS COURT 
Appellants’ argument that the fees should not have been approved 
until this Court decided No. 15,339, ignores the language of the Court's 
order of January 7, 1960 (in No. 15,339) noting that the allowance of 
legal costs should be "as the courts shall ultimately approve.”| "Approve" 
is what the District Court did, and what appellants now ask this Court to 


reverse. 


Moreover, as an eminently practical matter of which this Court 
is well informed, even over two months ago the law firm had already 
expended over 3,000 hours of work on behalf of the Monitors. [Heavy 
litigation in the past two months has naturally increased this figure. 
Out of pocket expenses incurred by the firm are now over $3,000. 
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The law firm's reserves are not inexhaustible. It should not and 
could not be expected to devote its extensive efforts to assist the Board 


s : * 
without compensation. 


* * * 


Appellants have failed to demonstrate that the District Court's 
finding of the legal services rendered by appointed counsel for the 
Board of Monitors as "reasonably and necessarily required for the 
conduct of the Monitors’ duties under the Consent Order" was clearly 
erroneous. 


Nor have appellants shown that the lower court abused its discre- 
tion in finding the amount of the fees allowed "reasonable [and] proper.” 


CONCLUSION 


Accordingly, the Board of Monitors submits that the decision 
below is manifestly correct and should be affirmed. 


Respectfully submitted, 


HERBERT J. MILLER, JR. 
RAYMOND G. LARROCA 
of 


KIRKLAND, ELLIS, HODSON, CHAFFETZ & 
MASTERS 


800 World Center Building 
Washington 6, D. C. 


Counsel for the Board of Monitors 


* 

In this connection, appellants’ suggestion (Br. 14) that the Monitors had ap- 
proved any bills of the law firm for periods subsequent to September 18, 1959, 
is incorrect. Observations relative to the large expenditures "incurred" by the 
Monitors' use of counsel blithely ignore (1) that not one penny has been paid and 
(2) that approximately 80% of the litigation involving the Monitors has been gen- 
erated, not by the Monitors, but by appellants and others. 


